IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN

MELISSA BOYLE SPECIAL NEEDS TRUST,

c/o Thomas P. Schwaba as co-trustee, and

c/o Nicolet National Bank, of Marinette, Wisconsin,
attn: David Maguire as co-trustee,

Plaintiffs,

Case No. 13-C-___
V. Marinette County Case No. 12-CV-432

DEPARTMENT OF HEALTH SERVICES,
c/o Attorney General J.B. Van Hollen,

Defendant.

PETITION AND NOTICE OF REMOVAL

Defendant, Wisconsin Department of Health Services (the “Department”), by its
attorneys, J.B. Van Hollen, Attorney General, and Maria S. Lazar, Assistant Attorney General,
hereby petition for removal and give notice of removal of this civil action filed in Circuit Court
for Marinette County, Wisconsin, to the United States District Court for the Eastern District of
Wisconsin. The grounds for this petition and notice are as follows:

1. A civil action was commenced in Branch 1 of the Circuit Court for Marinette County,
Wisconsin, on December 19, 2012, and assigned Marinette County Case No. 12-CV-432.

2. Service of the Summons and Complaint was made on the Department on
December 26, 2012. Pursuant to 28 U.S.C. § 1446(a), a true and complete copy of the Summons

and Complaint, as served on the Department, is attached to this petition and notice as Exhibit 1.
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3. This action is timely removed within 30 days after service on December 26, 2012.
Murphy Bros., Inc. v. Michetti Pipe Stringing, Inc., 516 U.S. 344, 353-54 (1999); 28 U.S.C.
§ 1446(b).

4. The civil action governed by the complaint remains pending.

5. The action arises under provisions of federal statutes and regulations (Complaint,
1 13, 22). The state statutes discussed in the Complaint, Wis. Stat. 8§ 49.496(3) and 49.454(4),
refer to the state’s Medicaid eligibility to obtain reimbursement from the Melissa Boyle Special
Needs Trust pursuant to 28 U.S.C. § 1396p.

6. This Court has federal question removal jurisdiction over the action. 28 U.S.C.
88 1331 and 1441-1447. Wisconsin Dept. of Corrections v. Schacht, 524 U.S. 381, 386 (1998).
Removal is proper when federal law claims are asserted in state court, even when a statute
provides that federal law claims may be initiated in state court. Breuer v. Jim’s Concrete of
Brevard, Inc., 538 U.S. 691, 693 (2003).

7. The transactions are alleged to have occurred within the Eastern District of Wisconsin,
and the action was commenced in a Wisconsin circuit court within this district. Venue lies in
this district.

8. Defendant has given notice to plaintiffs and will promptly file a copy of the notice
with the Clerk of Courts for Marinette County, as required by 28 U.S.C. § 1396p.

9. Pursuant to 28 U.S.C. § 1441(b), removal of this claim is mandatory upon compliance

with 28 U.S.C. § 1446 as herein accomplished.
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WHEREFORE, defendant represents that it has complied with the provisions of law and
given notice that this action stands removed from the Circuit Court for Marinette County,
Wisconsin, to the United States District Court for the Eastern District of Wisconsin.

Dated this 23rd day of January, 2013.

Respectfully submitted,

J.B. VAN HOLLEN
Attorney General

s/Maria S. Lazar

MARIA S. LAZAR
Assistant Attorney General
State Bar #1017150

Attorneys for Defendant,
Department of Health Services

Wisconsin Department of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
(608) 267-3519

(608) 267-2223 (Fax)
lazarms@doj.state.wi.us
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GASE ASSIGNED T0

JUDGE DAVID G. MIRO

BRANCH I
STATE OF WISCONSIN CIRCUIT COURT MARINETTE COUNTY

BRANCH

MELISSA BOYLE SPECIAL NEEDS TRUST

¢/o Thomas P. Schwaba as co-trustee, Case No. {2 &Y~ s A
1851 Riverside Avenue

Marinette, WI 54143, and

¢/o Nicolet National Bank, of Marinette,

Wisconsin, attn: David Maguire as co-trustee

2009 Hall Avenue Case Code No. 30701
Marinette, WI 54143,

ot AUTHENTICATED COPY
PRI LINDA L. DUMKE-MARQUARDT

-VS~

DEPARTMENT OF HEALTH SERVICES

¢/o Attorney General J.B. Van Hollen CLERK OF COURTS
1 West Wilson Street MARINETTE COUNTY, Wi
Madison, WI 53703, '
Defendant.
SUMMONS
THE STATE OF WISCONSIN

To each person named above as a Defendant;

You are hereby notified that Plaintiff, Melissa Boyle Special Needs Trust, ¢/o Thomas P.
Schwaba and Nicolet National Bank of Marinette, W1, as co-trustees, have filed a lawsuit or
other legal action against you. The Complaint, which is attached, states the nature and basis of
the legal action.

Within forty-five (45) days of receiving this Summons, you must respond with a written
answer, as that term is used in Chapter 802 of the Wisconsin Statutes, t0 the Complaint. The
Court may reject or disregard an answer that does not follow the requirements of the statutes.
The answer must be sent or delivered to the Court, whose address is Marinette County Clerk of
Court, 1926 Hall Avenue, Marinette, Wisconsin, 54143-1717, and to Liebmann, Conway,
Olejniczak & Jerry, S.C., Plaintiffs’ attorneys, whose address is 231 South Adams Street, P.O.
Box 23200, Green Bay, Wisconsin, 54305-3200. You may have an attorney help or represent
you.
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If you do not provide a proper answer within forty-five {45} days, the Court may grant
judgment against you for the award of money or other legal action requested in the Complaint,
and you may lose your right to object to anything that is or may be incorrect in the Complaint, A
judgment may be enforced as provided by law. A judgment awarding money may become a lien
against any real estate you own now or in the future, and may also be enforced by gamishment or
seizure of property.

Dated this {5 day of December, 2012.

LIEBMANN, CONWAY, OLEINICZAK & JERRY, 8.C.
Attorneys for Plaintiff

By, P

Gregory B. Conway -
Kurt A. Gochre

POST QOFFICE ADDRESS:
231 South Adams Street
Green Bay, W1 54301

P.O, Box 23200

Green Bay, W1 54305-3200
(920) 437-0476

State Bar Nos: 1012636/ 1068003
021215 01 3% 1406696
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STATE OF WISCONSIN CIRCUIT COURT MARINETTE COUNTY
BRANCH

MELISSA BOYLE SPECIAL NEEDS TRUST )

¢/o Thomas P. Schwaba as co-trustee, Case No. u ad V q ’j’ s
1851 Riverside Avenue

Marinette, WI 54143, and

¢/o Nicolet National Bank, of Marinette,

Wisconsin, attn: David Maguire as co-trustee Code No. 30701
2009 Hall Avenue
Marinette, W1 54143,
AUTHENTICATED COPY
Plaintiff, LINDA L. DUMKE-MARQUARDT
-V§-
DEPARTMENT OF HEALTH SERVICES |
c/o Attorney General J.B. Van Hollen ~ GLERK OF COURTS
1 West Wilson Street IMARINETTE COUNTY, Wi

Madison, WI 53703,

Defendant.

COMPLAINT

NOW COMES Plaintiff, Melissa Boyle Special Needs Trust, through its Trustees,
Thomas P. Schwaba and Nicolet National Bank, by and through its attorneys, Licbmann,
Conway, Olejniczak & Jerry, S.C., and as and for its request for Declaratory Judgment, allege
and show to the Court as follows:

1. Plaintiff , Thomas P. Schwaba, is a co-trustee of the Melissa Boyle Special Needs
Trust dated May 25, 2010 (hereafter “SN Trust”). A copy of the SN Trust is attached hereto and
marked as “Exhibit A.”

2, Plaintiff, Nicolet National Bank, of Marinette, Wisconsin, ¢/o David Maguire, is a

co-trustee of the SN Trust dated May 25, 2010.
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3. Patrick Boyle and Terri Jo Ryan, Melissa Boyle’s parents, are remainder
beneficiaries of the Melissa Boyle Special Needs Trust dated May 25, 2010.

4, Upon information and belief, Defendant, Department of Health Services, an
agency of the State of Wisconsin, paid Medicaid benefits on behalf of Melissa Boyle and claims
an interest in this action. The principal address for the State of Wisconsin, Department of Health
Services, is | West Wilson Street, Madison, Wisconsin 53703.

5. Melissa Boyle (hereafter “Melissa™) was born on June 21, 1979.

6. In March 1980, Melissa suffered severe and permanent brain damage resulting in
athetoid cerebral palsy and blindness at or shortly after her treatment at Milwaukee Children’s
Hospital. As a result, she suffered severe cognitive and physical developmental delays and other
multiple disabilities, all of which were permanent in nature.

7. Melissa, then a minor, and her parents pursued legal action. In 1988, the Circuit
Court of Milwaukee County approved a compromise scttlement of the action in Milwaukee
County Circuit Court Case No. CV 722424,

8. The Circuit Court of Milwaukee County determined that the creation of a trust to
receive and administer the periodic payments required by the compromise seitlement was in
Melissa’s best interests; and, therefore, authorized the creation of the Melissa Boyle Life and
Care Trust (hereafter “1.C Trust”). Attached hereto is a copy of the LC Trust marked as “Exhibit
B.”

9, The State of Wisconsin, at that time referred to as the Department of Health and
Social Services, upon information and belief, received a copy of the LC Trust for its review and

determined that Melissa was eligible for Medicaid.
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10.  Following the creation of the LC Trust, Melissa received Medicaid benefits,
despite the fact that the LC Trust did not require reimbursement of such benefits upon Melissa’s
death.

11.  According to the State of Wisconsin, Melissa received medical assistance or
benefits from October 7, 1993 through December 17, 1998 and November 25, 2003 through May
24,2010,

12. On or about March 29, 2010, a letter was sent to the LC Trust threatening to
terminate Melissa’s eligibility for Medicaid as of April 30, 2010, unless the LC Trust was
changed to comply with statutory special needs trust requirements. The letter stated that an
agency error had occurred, but “[as a result, no overpayment in benefits ha[d] occurred.”
Attached hereto is a copy of the March 29, 2010 correspondence marked as “Exhibit C.”

13.  Pursuant to Wis. Stat. § 49.454 and 42 USC § 1396p, both enacted in 1993, to
qualify for Medicaid benefits when assets of a trust would otherwise disqualify an individual
from receiving said benefits, a special needs trust ma:y be established and must provide that “the
State will receive all amounts remaining in the trust upon the death of such individual up to an
amount equal to the total medical assistance paid on behalf of the individual under a State
plan....” 42 USC § 1396p. The LC Trust, created in 1988, did not contain this or any similar
language.

14,  Upon information and belief, the State of Wisconsin in or around March 2010
insisted upon a change to the LC Trust because the LC Trust terms did not provide the State of
Wisconsin with a right to recover Medicaid benefits received by a recipient from the LC Trust,
as opposed to the right to recover Medicaid benefits from an estate as provided under Wisconsin

law, and therefore the assets of the LC Trust would be considered assets of Melissa Boyle for
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purposes of Medicaid eligibility, which would result in disqualifying Melissa Boyle for Medicaid
eligibility.

15.  To retain Melissa's eligibility for Medicaid benefits, the SN Trust was created
pursuant to a court order Int the Matter of the Guardianship of Melissa Boyle, Marinette County
case number 90-GN-40.

16,  The SN Trust reads in part:

This Trust is established with the intent that the funding of this Trust should not

subject Melissa, the Trust beneficiary, to a period of ineligibility under the

Medicaid Laws, and that the Trust Estate and its administration according to the

terms of this Trust will not disqualify Melissa from Medicaid benefits,

Supplemental Security Income (SSI) benefits or any other public assistance for

which she is otherwise eligible.

Exhibit A, at pp. 1-2.
17.  The SN Trust also provided a prospective reimbursement to the State for medical
assistance payments made on Melissa’s behalf:
After Melissa’s death, the Trustee shall, fo the extent required by law,
distribute such assets of this Trust as shall be required to reimburse a State for
the Medical Assistance benefits paid on behalf of Melissa which, if not
reimbursable by the terms of this Trust, would cause assets held by this Trust
to disqualify Melissa for benefits during her lifetime.

Exhibit A, at p. 7 (emphasis added).

18.  Melissa’s eligibility for Medicaid continued until her death on October 10, 2010,

19.  The State of Wisconsin now claims that the SN Trust must reimburse it for
medical assistance paid on Melissa’s behalf since October 1993, rather than from the date of the
creation of the SN Trust on May 25, 2010,

20.  To the contrary, the State of Wisconsin is limited to the pursuit of reimbursement

from the Estate of Melissa Boyle for any medical assistance payments prior to the creation of the

SN Trust.
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21, Wisconsin Statutes § 49.496(3)(a) grants the State of Wisconsin the authority to
file a claim “against the estate” of a recipient for the “amount of medical assistance paid on
behalf of the recipient while the recipient resided in a nursing home or while the recipient was an
inpatient in a hospital and was required to contribute to the cost of care.” Wis. Stat. §
49.496(3)(2)1. (emphasis added).

22, Wisconsin law does not grant the State of Wisconsin the authority to file a claim
against a trust for reimbursement of Medicaid benefits paid to a recipient. See Wis. Stat. §
49.496(3)a)1. Rather, it provides that trust income will not be included in Medicaid eligibility
determinations if the trust provides for reimbursement by the State upon the recipient’s death.
Wis. Stat. § 49.454(4) (referring to 42 USC § 1396p).

23, The State of Wisconsin does not have authority to recover Medicaid benefits paid
on behalf of a recipient from a trust unless the trust expressly grants the State of Wisconsin
authority for reimbursement.

24.  The plain and unambiguous language of the SN Trust, created in May 2010, does
not allow the State of Wisconsin to recover Medicaid benefits paid on behalf of Melissa prior to
the creation of the SN Trust.

25.  Plaintiff disputes that the State of Wisconsin can read additional language into the
unambiguous SN Trust language cited above to find that the trust settlor intended to create a
retroactive right to reimbursement of Medicaid benefits paid on Melissa’s behalf by the State of
Wisconsin since 1993,

DECLARATORY JUDGMENT

26.  Plaintiffs incorporate herein Paragraphs 1 through 25 as set forth fully herein.
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27.  Plaintiffs seck a declaration that i) pursuant to Wis. Stat. § 49.496(3), the State of
Wisconsin may only file a claim against the Estate of Melissa Boyle, not the SN Trust, for the
“smount of medical assistance paid on behalf of the recipient while the recipient resided in a
nursing home or while the recipient was an inpatient in a hospital and was required to contribute
to the cost of care;” and ii) the reimbursement provision included at the request of the State of
Wisconsin in the SN Trust dated May 25, 2010 unambiguously provides for prospective, not
retrospective, reimbursement from the date the SN Trust was created through the date of
Melissa’s death.

28.  The aforementioned judicial declaration would end the controversy and/or remove
any uncertainty regarding whether the State of Wisconsin may only lawfully recover Medicaid
benefits from the SN Trust since the date of the SN Trust’s inception.

WHEREFORE, Plaintifts respectfully request the following relief:

Al A declaration that 1) pursuant to Wis. Stat. § 49.496(3), the State of Wisconsin

may only file a claim against the Estate of Melissa Boyle, not the SN Trust, for
the “amount of medical assistance paid on behalf of the recipient while the
recipient resided in a nursing home or while the recipient was an inpatient in a
hospital and was required to contribute to the cost of care.” Wis. Stat. §
49 496(3)a)1; and ii) the reimbursement provision included at the request of the
State of Wisconsin in the SN Trust dated May 25, 2010 unambiguously provides
for prospective, not retrospective, reimbursement from the date the SN Trust was
created through the date of Melissa’s death,

B. For the costs and attorneys’ fees made necessary as a result of bringing this

action; and
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C. For such other and further relief as deemed just and equitable by the Court.

+h
Dated this _ W/E __day of December, 2012.

LIEBMANN, CONWAY, OLEINICZAK & JERRY, S.C,
Attorneys for Plaintiffs

s g,// /
K:"_;g{f“ (ff R A

Greg B. Conway
Kurt. A. Goehre

By

POST OFFICE ADDRESS:
231 South Adams Street
Green Bay, W1 54301

P.O. Box 23200

Green Bay, WI 54305-3200
(920) 437-0476

State Bar Nos; 1012636 / 1068003
1318623
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MELISSA BOYLE
SPECIAL NEEDS TRUST

DATED MAY 25,2010

[, L&L Guardian Services, Inc., a corporation organized and existing under the laws of

the State of Wisconsin, by its representative, Linda Schultz, as duly appointed corporate

guardian of Melissa Boyle, pursuant to a court order In the Matter of the Guardianship of Melissa
Boyle, Marinette County case number 90-GN-40, declare this trust in existence.

The Trustee, as defined herein, agrees to hold and administer the Trust Estate as set forth
in this agreement. Schedule A, attached hereto, lists the assets subject 10 this Trust agreement.
Additional assets may be accepted by the Trustee and added to the Trust Estate.

ARTICLEL
GENERAL PROVISIONS

A.  Nameof Trust. This Trust shall be known as the MELISSA BOYLE
SPECIAL NEEDS TRUST DATED MAY 25, 2010 and this name shall be used in any deed,
assignment, document of title or named asset.

B. Governing Law,

1. The validity of this Trust and the construction of its beneficial provisions
shall be governed by the laws of the State of Wisconsin in force from time to time. This article
shall apply regardless of any change of residence of a Trustee or any beneficiary, or the
appointment or substitution of a Trustee residing or doing business in another state.

2. This Trust is established with the intent that the funding of this Trust

should not subject Melissa, the Trust beneficiary, to a period of ineligibility under the Medicaid

=

vy

1 Initials " /.
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Laws, and that the Trust Estate and its administration according to the terms of this Trust will not
disqualify Melissa from Medicaid benefits, Supplemental Security Tncomme {(SSI) benefits or any
other public assistance for which she is otherwise eligible.
C. Irrevocability.
1. This Trust is hereby declared to be irrevocable. No person, persons ot

Court can amend, alter or modify this Trost except as provided in paragraph C.2., below.

2. a. Notwithstanding paragraph C.1. to the contrary, in the eveat that
this Trust 1s challengeél or faces invasion by any governmental agency or department o1 if the
Trust Estate may be held to affect Melissa’s eligibility for any govemment benefits, the Court,
upon petition of the Trustee, may amend this Trust so as to qualify or maintain Melissa’s
eligibility for benefits or to conform the Trust to any changes in the law relating to public
assistance programs which may be available to her. The Trustee has full discretion to determine
whether or not the benefits that arc threatened are substantial enough for the Trust to be
modified, Notwithstanding the above, in no event ¢an this trust be amended to change the fact
that this trast is a sole benefit trust for the benefit of Melissa Boyle.

b. In accordance with the Trust purposes, the Trustee is authorized
without court approval to make administrative and ministerial madifications to the provisions of
this Trust for the purpose of conforming to law or factual and economic circumstances. Any
such modification shall be in all events consistent with the purposes of the Trust, and shall be in
writing, signed by the Trustee, with cﬁpies delivered to Melissa’s guardian, if any, and Melissa.

D. Purpose of this Truost.

1. This Trust shall be for the sole benefit of Melissa and shall be
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administered according to the terms and limitations set forth herein. This Trust is being
established in order to continue the qualification of Melissa for public benefits including, but not
limited to, Supplemental Security Income (SSI), Medical Assistance (MA), Community Options
Program (COP) funds and COP-Waiver funds.

2. Melissa is disabled. Due to her disability, she has the right to receive
certain governmental assistance. The purpose in making assets available from this Trust is to
provide the Funds necessary to ensure Melissa’s care and happiness over and above essential,
primary support and services if funding for those services is provided through public aid. The
intent of this Trust is to give Melissa the oppertunity to develop her full potential and to enjoy as
pleasant, comfortable and happy a Jife as is possible by qualifying her for public benefits and
using the Trust assets to supplement those benefits. "The Trustee may use discretion to pay for
supplemental support and maintenance keeping this purpdse inmind.

ARTICIEL
ADMINISTRATION OF TRUST ASSETS ,

A. The Trustee shall hold, manage, invest and reinvest the Trost Estate, and shall
apply the income and principal of the Trust Estate for Melissa’s benefif pursuant to the following
terms and conditions:

1. The Trustee may distribute Trust income and principal for Melissa’s
benefit at such times and in such amounts as the trustee, in its sole and absolute discretion, may

determine is consistent with the purpose of this Trust.

2. The Trustee may investigate all public/ governmental sources of support,

: - therwise
services or benefits available to Melissa and take whatever steps are necsssary and not o
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prohibited to qualify and maintain Melissa’s eligibility for that suppert, service or benefit. The
Trustee may consider the effect of any distribution to or for Melissa’s bensfit on her eligibility
for such support, service or benefit. The Trustee may make diztributions that reduce o1
disqualify Melissa for certain public benefits if, in the Trustee’s discretion , this is in Melissa’s
best interest.

B. Distributions which may be made include but are not limited to payments for the
following expenses or COStS;

1. Medical, dental, psychological or therapeutic services or treatment of any
kind which are otherwise not availabie to Melissa through public assistance, medication,
equipment or supplies not available through public assistance; home car¢, respite care or long
lerm care in a community based residential facility or nursing facility services not available
through public assistance; nursing or rehabilitative services, private raom charges, physical,
occupational and other therapy, or any other care, services or equipment not available to Melissa
through public assistance;

2. Educational or vocational expenses, private case management services,
and housekeeping expenses;

3. Holidays, travel, vacations, transportation eXpenses, entertainment
expenses and miscellaneous treats, for Melissa;

4, Appliances, furniture, household goods and other personal items t0 be
used by Melissa on such terms and eonditions as the Trustee, in its sole discretion, shall deern

best;

3. a. Melissa’s maintenance and living expenses, including purchase of
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a residence or adapting a residence to Melissa’s needs, and payments for taxes, maintenance and
other expenses of said residence, payment of rent, utilities, and payment for personal needs, such
as [aundry, diapers, hair cutting and styling;

b. In regard to paymenis for Melissa’s shelter, utilities, clothing, food,
or for other essential support and maintenance, the Trustee may make payments o third parties if
such payments will not affect Melissa’s eligibility for governmental benefits, unless the Trusies
believes it is in Melissa’s best interest to not qualify Melissa for said benefits, or to reduce the
amount of government benefits due Melissa, in order to increase Melissa’s standard of living by
making such third party payments;

6. An automobile and/or van for Melissa’s benefit, modification,
improvement and maintenance of such vehicle(s), and insurance, deductible amount on
insurance, and license on such vehicle(s);

7. Ttems by which Melissa’s life will be enriched and made more enjoyable
including, but not limited to, radios, televisions, cable television service, audio, video and
computer equipment, Melissa’s adaptive toys, electronic devices and/or equipment, and the
maintenance of same;

8. Expenses for maintenance of contact between Melissa and other family
members and fricnds, including transportation for Melissa;

9. Payment of any premiums and deductible amounts for Melissa oo any

" health insurance policies covering her;
10. Attorney fees, accounting fees, and disbursements and court fees;

11.  Any tax obligation of Melissa o1 the Trust;

7o
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12. Any other purpose which, in the Trustee’s discretion, promotes the
purpose of this Trust.

C. Members of Melissa’s family may also indirectly benefit from any distribution so
Iong as, in the Trustee’s sole discretion, such distribution promotes the purpose of this Trust and
is in Melissa’s best interest.

D. The Trustee shall have the authority, if it docems it advisable, to initiate itself, or
pay the expenses of another party, such as Melissa’s guardian, to initiate action 10 enforce
Melissa’s right to public assistance should such public assistance be suspended, reduced,
challenged, threatened or terminated for any reason whatsoever. The Trustec may employ legal
counsel or pay the expenses of legal counsel employed by another party 10 determine the effect of
any distribution from this Trust on public assistance Melissa receives oris entitled 1o receive.

E. The Trustee has no duty to preserve principal if it considers its current use is In
Melissa’s best interest. The Trustee shall have no liability for any good faith exercise of its
power to make or withhold distributions of income or principal. The Trustee may consider other
resources available to Melissa including her eligibility for public assistance.

E. Al no time shall Melissa obtain a vested interest in Trust income Of principal. The
Trustee may terminate all distributions of income and principal for Melissa’s benefit if the
Trustee considers it likely that such continued distributions will result in a reduction of public
assistance to Melissa. At all times this Trust is meant to be interpreted to come within the
provisions of Wisconsin Statute 701.06(5m), Laws of 1977, as amended, which exempts the
Trust assets from the claims of the State of Wisconsin or its agencies.

G. Distribution of the income and principal of this Trust is solely in the Trustee’s

,;, el
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discretion and is not subject to any order of any court under Section 701.13, Stats.

H The tern “public assistance” shall include all monefary, medical, supportive,
social or other services provided by or through any federal, state or local governmental program
or federal, state or local government sponsored program.

ARTICLE III
TERMINATION AND DISTRIBUTION

A, This Trust shall terminate upon Melissa’s death, subject to the pravision of
Paragraph HYKF)..

B, After Melissa’s death, the Trustee shall, to the extent required by jaw, distribute
such assets of this Trust as shall be required to reimburse & State for the Medical Assistance
benefits paid on behalf of Melissa which, if not reimbursable by the terms of this Trust, would
cause assets held by this Trust to disqualify Melissa for benefits during her lifetime.

C. After any payments made by the Trustee pursuant to paragraph B, the Trustee
may, in its discretion, pajr Melissa’s funeral, burial and related expenses.

D:  After any payments made by the Trustee pursnant {0 paragraphs B and C, the
Trustee may, at its discretion, pay directly or indirectly from the Trust Estate, any and all death,
inheritance or estate taxes imposed on or by reason of Melissa’s estate.

E. The Trusiee shall distribute the remaining undistribuied income and principal as
fotlows:

1. Melissa shall have the power to appoint by Will, by specific reference to
this power, the remaining undistributed income and principal to a class of beneficiaries limited to

Melissa's immediate famnily, relatives by blood, marriage or adoption, or charities pursuant 10
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Section 2055 of the Internal Revenue Code, upon such terms and conditions, whether ouiright, in
Trust or ctherwise, as Melissa may choose.

2. To the extent that Melissa fails effectively to exercise her power of
appointment, then the remaining undistributed principal and income shall be distributed equally
to Melissa’s issue. In the event Melissa has no surviving issue, the remaining undistributed
principal and income shall be distributed equally to Melissa’s surviving parents. In the event
Melissa has no surviving issue or parents, then the remaining undistributed principal and income
shall be distributed equally to Melissa brothers and sisters who survive her. In the event Melissa
has no surviving issue, parents or brothers or sisters, then the remaining undistributed principai
and income shall be distributed equally to Melissa’s nieces and nephews who survive her. In the
event Melissa has no surviving issue, parents, brothers, sisters, nieces or nephews then the
remaining undistributed principal and income shall be distributed equally to Melissa’s
grandparenls who survive her. In the event Melissa has no surviving issue, parents, brothers,
sisters, nieces, nephews or grandparents, then the remaining undistributed principal and income
shall be distributed equally to Melissa’s aunts and uncles who survive her.

F. Pursuant 1o a Settlement Agreement and Release in Milwaukee County case
number CV 722424, Melissa Boyle. et al vs. Milwaukee Children’s Hospital. et al, Melissa is
entitled to certain payments for the remainder of her lifetime, with said payments being
guaranteed through Méy 1, 2022. In the event Melissa passes away prior to May 1, 2022, the
Trusiee shall make the distribations to the State of Wisconsin set forth in Paragraph HI(B), to the
extent of current trust assets. No other distributions shall be made until such time as the

repayment to the State of Wisconsin has been made pursuant to Wisconsin law, In such event,
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the trest shall continue in existence for the sole purpose of receiving the final guaranteed
payments. The Trustee shall continue to pay out subsequent trust funds 1o the State of
Wiscansin, until the repayment required by law is coroplete. At such time, the Trustee shall
make the distributions called for in this Article TII, until any further guaranteed payment pursuant
to the Settlement Agreement and Release terminate. At such time, this trust shall terminate.
ARTICLE IV
TRUSTEES

Al Nicolet National Bank, Marinette, Wisconsin and Attoroey Thomas P. Schwaba,
shall serve as initial co-trustees. In the event one of the designated Trustees is unable o1
unwilling to serve in this capacity, the remaining named Trustee shall serve as sole Trustee.

B. If for any reason none of the designated Trustees herein act as Trustee, the
Marinette County Guardianship Court, or other court of competent jurisdiction, shall appaint &
successor Trustee, provided that Melissa may not serve as Trustee. Each successor Trustee shall
have the powers and discretions granted in this agreement to his/her predecessor.

C. The Trustee may resign by giving written notice (including the effective date of
resignation) to Melissa’s legal guardian, if any, or to Melissa if she has no guardian.

D. Bond or surety shall be required of any Trusize of Trustees serving hereunder at
the direction of the Court.

E. No successor Trustee shall have a duty to audit or investigate the administration

accounts of a predecessor Trustee. No successor Trustee shall be liable for any act, omission, 0t

default of a predecessor Trusiee.

F. All discretions and powers exercised by the Trustee maay be done without leave of
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Court. No Trustee shall be liable for any loss or damage resulting from decisions ot
determinations made, or actions taken, in good faith, and any such decisions, determinations Or
actions shall be binding and vonclusive on all persons.
ARTICLEV
POWERS OF THE TRUSTEE

A, Delegation of Powers. In addition to the powers granted by law and those

customarily exercised by fiduciaries, the Trustee is granted the following powers:

1. Reteantion, Investment and Reinvestment, To retain, invest and reinvest
in any kind of accounts or property without regard to the location, unproductivity, risk o lack of
diversification thereof, including (without thereby limiting) real propesty, bonds, common stocks,
preferred, preferred stocks, annuities, mutual investment funds, common trust funds and _
insurance on the life of any person, without any obligation to comply with any statute or rule of
law concerning diversification or restricting investments by trusiees; to retain cash uninvested for
such periods of time as it deems advisable; to open continue, rogintain, change or close accounts
with any banks, bankers, trust company, investment or brokerage firm-or other person, firm or
corparation, and to make deposits therein and withdrawals therefrom by check, draft or
otherwise; to have access to safe deposit box or boxes wherever located. The Trust should be
maintained as a separate investment portfolio, but realizing the impracticability of anticipating
future circumstances, such decision is entirely within the uncontrolled discretion of the Trustee.

2. Seil or Exchange. To sell any real or personal property at fair values, for
cash or on credit, at poblic or private sale; to exchange any property for other praperty; and 0
grant options to purchase or acquire any property.

3. Nominee. To cause any securities or other property, real or personal, to be
held or registered in name or in the name of its nominee or in such other form as it deems best
without disclosing the fiduciary relationships. '

4, Manage Property. To operate, maintain, repair, rchabilitate, alter,
improve, or remove any improvements on real estate; to make leases and subleases for tefn.as of
any length, even though the terms may extend beyond the termination of a Trust; 10 subdw.lde
real estate; to grant easements, give consents, and make contracts relating to real estate or 1ts use;
and to release or dedicate any interest in real estate.

5. Borrow. To borrow money on such terms and conditions as the Tmstt?a
may deem proper and to pledge or mortgage estate or Trust assets as security therefor, inchuding
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authority to a personal representative to borrow from the Trastee, the Trosiee 1o borrow from a
personal representative, and a corporate personal representative and trustee (ot either) to borrow
from itself in its corporate capacity.

6. Allocate. To allocate in the Trustee’s discretion all charges and credits as
between principal and income or parlly to each, where uncertainty exists asto allocations of
charges and credits under the applicable law, whenever the Trustee considers these other
allocations 16 be more reasanable and equitable under the circumstances and to charge any
Trustee fee (o income.

7. Receive or Reject Additions. To receive o1 reject additional property
from any source and add it to the Trust Estate, as long as said additions are consistent with the
purpose of this Trust and the goverming law.

8. Insnrance. To purchase life, casualty, automebile, health, title and
liability insurance as the Trustee believes to be desirable.

9. -Exercise Power, To exercise any power of discretion without qualifying
before, being appointed by, or obtaining the order or approval of any court.

10. Act. To do all other acts to accormplish the propet nanagement,
investment, and distribution of the Trust.

11. Loan. To make loans, secured or unsecured, from the corpus of the Trust
to Melissa for such terms as the Trustee deems advisable and with or without intterest.

12. Permit Use. To permit Melissa (o use any tangible personal property held
as an asset without liability for damage to, or consumption of, such property.

13.  Execcise of Elections. To exercise available elections regarding the use
of estate expenses as deductions upon income fax or death tax returns, stock options and ather
employee bencefits, the selection of a calendar or fiscal year for death tax purposes, and the
allocation of any taxes, refunds or credits resulting therefrom.

14, Governmental Agencies. To deal with governmental agencies to make
applications for, receive and administer any of the following benefits, if applicatfle: Social
Security, Medicare, Medicaid, Supplemental Security Income and any other available
government resources and community support services.

15. Taxes. To pay from the Trust any laxes, including interest and penalties
thereon, and in its discretion, to pay taxes of the beneficiary which accrue as the result of
accurnulations or income or distribution of income oz principal.

o
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B. Additional Trustee Provisions.

1. In the exercise of the Trustee’s powers, the Trustee shall use the judgment
and care a prudent person would use if the prudent person were the owner of the Trust assets.

2. The Trustee may rely on any notice, certificate, affidavit, letter, telegram,
or other paper or document believed to be genuine, or on any evidence deemed by the Trustee {0
be sufficient, in making any payment or distribution.

3. The Trustee shail be entitled to reasonable compensation for Services in
administering and distributing the Trust property and to reimbursement for expenses.

4. The Trustee may retain and pay for attorneys, accauniants; financial
plarmers, social workers, health care professionals and any other person, including persons, who
may be family membess, to attend to the maintenance, comfort, companionship, enjoyment,
medical care, legal or financial needs of Melissa as requir .d for her benefit in the sole discretion
of the Trustee, subject to the limitations set forth in Articte IT hereof. The Trustee shall not be:
lisble for any neglect, omission, misconduct, mistake or default of any agent, broker, attorney,
advisor or assistant that the Trustee seiected and retained with reasonable care.

5. The foregoing provisions notwithstanding, it is cecognized that the Trusles
is not licensed nor skilled in the field of social services. The Trusiee may seek the counsel apd
assistance of Melissa’s guardian, if any, of Melissa’s physician(s), and of any state, local, priviite
or charitable agencies that have been established to assist the handicapped ox disatiled, and
similar resources. The Trustee may use these resources to aid Melissa's guardian, if any, as
appropriate, in identifying programs that may be of social, financial, developmental or-other
assistance to Melissa. However, the Trustee shall not in any event be liable 10 Melissa, the
remainder beneficiaries of the Trust or any other party for its acts as Trustee hereunder 50 long a5
it acts reasonably and in good faith. For example, the Trustee, as well as Melissa's guardian, it
any, shall not be liable for the failuze to identify each and every program ot resource that might
be available o Melissa on account of her disability.

ARTICLE VI
ACCOUNTING
The Trustee shall render at least annually to Melissa’s guardian, and the Guardianship
Court ha_vingjurisdic:tien over Melissa’s guardianship, an annual account showing in detail all
receipts, disbursements, and disiributions of both principal and income from the Trust since the

1ast such statement. Unless the account is objected to in writing within sixty (60) days from Hs
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rendition, the account sha!l be deemed approved as stated.
ARTICLE VI
USE AND ENJOYMENT OF TRUST-OWNED PERSONALTY AND REALTY
Except to the extent considered not practical or advisable in the Trustee’s sole discretion,

Melissa shail have the sole right to the use, possession, and enjoyment of all of the tangible
personal property held by this Trust. Melissa also shall have the sole right to the use, passession,
and enjoyment of all real property heid by this Trust that may be occupied by Melissa for
residential purposes. This use, possession, and enjoyment shall be without rent, unless such rent
is necessary to qualify or maintain Melissa’s eligibility for public benefits, or other financial
obligation, or if at the discretion of the Trustee, the Trustee requires rent 1o maintain the property.

The Trustee, to the extent of the Trust assets, shall see to the timely payment of all taxes,

insurance, maintenance and repairs, safeguarding, and other charges related to the preservation
and maintenance of such property.
_ARTICLE Vil
INTEREST UNDER TRUST NOT AS SIGNABLE

No interest under this agreement shall be assignable by any beneficiary, or be subject to
claims of Melissa or her creditors, including claims for alimony or separate maintenance, of be
subject to seizure by legal process. However, any beneficiary may, at any {ime, disclaim gll or
any part of his/her interest in this Trust by an {nstrument in writing deltivered to the Trasteg, in
which event such disclaimed interest shall thereafter by administered as though the person

disclaiming predeceased Melissa.
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ARTICLE IX
TAXES

The Trustee may make distributions to any beneficiary hereunder or directly to the
Internal Revenue Service (IRS) or any State Department of Revenue, for any taxes, income or
olherwise that may be owing as a result of distributions or accumulation of income in this Trust.

ARTICLEX
SPENDTHRIFT CLAUSE

The provisions of any Trust created hereunder are intended for the personal protection
and welfare of the beneficiaries. No interest under this instrument shall be subject 1o transfer,
assignment, anticipation, pledge, or seizure by legal process, or be subject during a beneficiary’s
life to the claims of Melissa or her creditars. If the Trustee believes the beneficiary’s interest is
threatened to be diverted in any manner from the purposes of this Trust as stated above, the
Trustee shall withhold the income and principal from distribution and shall apply payment al the
Trustee’s discretion in such manner as the Trustee believes will benefit Melissa or the rernainder
beneficiarics, consistent with the purpose and provisions of this Trust. Whenever the Trustee is
satisfied that the diversion is no longer threatened, the Trustee shall resume distribufions or
distribute income and principal as authorized.

ARTICLE X1
SEPARABILITY PROVISION

No Trust created under this Trust Agreernent shall be construed to extend beyond the

period permitted by applicable law, if any, notwithstanding anything herein to the contrary, and

in case any provision in this Trust Agrecment shall be illegal or contrary 1o 1aw, it shall be
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deemed as void and not written herein and such invalidity shall not affect the other and
remaining provisions hereof,
L i R if\w

IN WITNESS WHEREOF, this Trust agreement was executed on this oA / dayof

May, 2010, effective May 25, 2010.

L&L Guardian Services, Inc,

= . 4 sl & &
By: Linda Schultz, Guardiaff

STATE OF WISCONSIN )
Js8.

COUNTY OF JARIVETTE )

Personally came before me this 2 2 day of May, 2010, the above named Linda Schuitz,
Guardian of Melissa Bayle, to me known to be the person who executed the foregoing instrument

and acknowledged the same, e
. v p f\ v .
WL

* ANiclpge I PACLR
Notary Public, State of Wisconsin ‘
My commission-expizes— | ¢ ﬁm PoAd e i

#Print or Type Name Below Signature.

THIS INSTRUMENT WAS DRAFTED BY:
WALSH & WALSH, S.C.
ATTORNEY DANIEL J. WALSH
1000 N. BROADWAY
DE PERE, W1 54115
(920) 337-0272
STATE BAR NO. 01014974
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MELISSA BOYLE
SPECIAL NEEDS TRUST

DATED MAY 25, 2010

SCHEDULE A
L All assets currently titled in the name of the Melissa Boyle Life and Care Trust.
2. All income or other assets payable i the future to the Melissa Boyle Life and Care Trust

or the Melissa Boyle Special Needs Trust dated May 25, 2010.

CACHensN-T\S¢hwiba, Tom\BoyleSNT.wpd

7
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MELISSA BOYLE LIFE AND CARE TRUST

THIS AGREEMENT is made by and between Lynn R. Laufenbersg, duly
appointed, qualified and acting guardian ad litem of Melissa Boyle, &
minor, as Grantor and Thomas P. Schwaba as Trustee.

WHEREAS, Lynn R. Laufenberg is an attorney licensed to
practice law in the State of Wisconsin and is the duly appointed,
qualified and acting guardian ad litem of Melissa Boyle, a minor born on
June 21, 1979; and,

WHEREAS, Melissa Boyle ("Melissa") suffers from severe and
permanent brain damage resﬁlting in athetoid cerebral palsy and
blindness and producing severe cognitive and physical developmental
delays and other multiple disabilities, all of which are permanent in
nature, and which were sustained at or shortly after her treatment at
Milwaukee Children's Hospital during March of 1980, and are alleged to
have been caused by the negligence of certain persons named below; and,

WHEREAS, as a result of these injuries, Patrick Boyle,
Melissa’s father, Terri Jo Boyle Linstad, Melissa's mother, and Melisse
have prosecuted their claims for damages against Milwaukee Children’s
Hospital, S. Bert Litwin, M.D., David Z. Friedberg, M.D., Thomas Lee
Schlenker, M.D., Stephanie H. Williamson, M.D., Thomas Donohue, M.D.,
Wisconsin Hospital Association Optional Segregated Account, Wisconsin
Health Care Liability Insurance Plan, and the Wisconsin Patients
Compensation Fund as Case No. CV 722424 in the Milwaukee County Circuit
Court after complving with all the applicable provisions of Chapler

655, Wisconsin Statutes; and, EXHIBIT
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WHEREAS, the Circuit Court for Milwaukee County has approved a
compromise settlement of all claims and causes of action which Melissa,
a minor, and her parents, may now have or may hereafter have against
Milwaukee Children’s Hospital, S. Bert Litwin, M.D., David Z. Friedberg,‘
M.D., Thomas Lee Schlenker, M.D., Stephanie H. Williamson, M.D., Thomas
Donchue, M.D., Wisconsin Hospital Association Optional Segregated
Account, Wisconsin Health Care Liebility Insurance Plan, and the
Wisconsin Patients Compensation Fund, pursuant to the terms of a
Settlement Agreement and Release, a copy of which is attached hereto as
Exhibit 1 and incorporated by reference herein; and

WHEREAS, Melissa’s parents and Lynn R. Laufenberg, the
guardian ad litem for Melissa, desire both to provide for the care and
rehabilitation needs of Melissa Boyle resulting from the above described
injuries and to insure that a source of funds is available to meet these
care and rehabilitation needs as nearly as possible for as long as
Melissa may live; and, .

WUEREAS, the Circuit Court for Milwaukee County has determined
that the creation of a Trust to receive and administer the periodic
payments regquired by the above described Settlement Agreement and
Release is in Melissa's best interests; and,

WHEREAS, Patrick Boyle and Terri Jo Boyle Linstad, as divorced
parents of Melissa, and Melissa's guardian ad litem desire to establish
a trust for the benefit of Melissa whose disability is expected to

continue indefinitely, and which disability substantially impairs
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Melissa from adequately providing for her own care or custody and which
conastitutes a substantial handicap,

NOW, THEREFORE, the Grantor causes this Trust to be created
and designates Thomas P. Schwaba as the Trustee and Melissa as benefici-
ary of the Trust Property which consists of cash and the periodic
payments identified and reflected in the Settlement Agreement and
Release attached hereto as Exhibit 1. Suchk payments, all additional
property received by the Trustee from any person by will or otherwise
and all investments and reinvestments thereof are together and collec-
tively referred to as the "Trust Property" and shall be administered and

distributed as follows:

ARTICLE I

A. It is the expressed and declared purpose of this Trust
during Melissa’s minority while in the private care of her parents, or
either of them, or their designee, or in private placement, to use the
Trust Property for Melissa'’s immediate and ongoing medical, develop~-
mental and rehabilitation needs which are a direct conseguence of the
injuries and damages for which the above described settlement was made.
To implement said purpose, the Trustee shall use such part or all of the
net income and/or sccumulated principal to purchase such aids, material,
and equipment and pay for such medical, developmental and rehabilitation
services as the Trustee determines is reasonably necessary from time to
time for Melissa’s medical, developmental and rehabilitation needs;
provided, however, it is not the purpése of this Trust to use Trust
Property to provide for such items otherwise covered by insurance or

3
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available and/or provided through public funding or government aid
programs. As an example, but not intended as a limitation, such
expenditures may include individually designed barrier-free modifica-
tions to Melissa's home, positioning eguipment, wheelchairs and othsr
mobility devices, specially designed vehicles for transportation,
therapeutic and recreational devices and equipment, communication
systems, specially modified clothing end jnside/outside home health
care, day care or babysitting services; such expenditures may also
include those medicel, hospitalization and specialized therapy needs
(such as occupational, speech and physical therapy) not covered by any
insurance or benefit program or not available through any publicly
funded program.

B. The Trust Property is not intended for, mnor shall such
property be used to satisfy, the obligations of Melissa's parents to
meet her everyday needs for care, support, maintenance, recreation,
education and medical attention during the time of her minority.
However, in the event the Trustee determines that Melissa’s custedial
parent is unable to provide adegquately for Melissa's everyaay needs for
care, support, maintenance, recreation, education or normal medical care
and neither Melissa nor Melissa'’s custodial parent qualify fox any
federal, state or local benefits to meet those needs, then the Trustee
may provide in his or her discretion for such needs, and it is the
expressed purpose of this Trust to so provide if the Trustee so0

determines.
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ARTICLE 11

It is the further expressed and declared purpose of this Trust
from the time Melissa reaches her majority until she dies to use the
Trust Property for Melissa’s private care, supporti, maintenance,
recreation and education, including the immediate and ongoing medical,
developmental and rehabilitation needs and her everyday need for care;
provided, however, it is not the purpose of this Trust to use Trust
Property to provide for such items otherwise covered by insurance or
available and/or provided through public funding or government aid

programs .

ARTICLE 1IJ

It is the further purpose of this Trust to fund only the
expenses of private care provided for Melissa by her parents, a designee
of her parents, or through private placement, and the Trust Property is
not intended to be used for public sﬁpport, and is exempt from, claims
by those who administer public support programs in which Melissa has
participated. 1In the event that both (a) a physician then treating
Melissa or any other physician appointed by the court is of the opinion
that Melissa is in need of care in a publicly funded residential care
facility, and (b) Melissa is actually and physically placed in a
publicly funded residential care facility, then, and in that event, the
Trustee shall make no disﬁursement of Trust Property until such time as
Melisea may again receive private care from her parents, their designee

or in private placement.
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ARTICLE 1V

This Trust Agreement may be amended from time to time with the
approval of a court of appropriate jurisdiction {at the date hereof, the
Circuit Court of Milwaukee County in any respect, except that the Trust
Property shall be solely expended for Melisgssa’s benefit during her
lifetime to accomplish the purposes of this Trust and except for Article
X concerning disposition of the Trust Property on Melissa's death. The
provisions of this Trust Agreement shall be liberally construed at all
times to effectuate and to accomplish the declared purposes of this

Trust.

ARTICLE V

A. To implement the purposes of this Trust as expressed in
Articles I, IXI and III hereof, the Trustee shall pay out such part or
all of the net income and accumulated principal as the Trustee deter-
mines to be reasonably to accomplish the desired purposes hereunder.

B. It is recognized at the date of creating this Trust that
Melissa’s natural\parents are divorced and that Melissa’s mother, Terri
Jo Boyle Linatad, has legal and physical custody of Melissa as provided
in a judgment of divorce. "Custodial parent" as used threcughout thig
Trust document means the parent or other person having legal custody of
Melissa, as determined by a court of competent jurisdiction from time to
time, In determining what is reasonably necessary under this Trust, the

Prustee shall consider the wishes and input of both parents, but when
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appropriate shall keep in mind the legal responsibilities given by the
court to the custodial parent for the care of Melissa.
C. Any payment of income or principal expended on behalf of
Melissa hereunder may be made by the Trustee, without responsibility for
its application, in any one or more of the following ways:
(1) to the custodial parent of Melissa;

2} to a relative or friend of Melissa to be expended for her
benefit;

(3) to Melissa’s legally appointed guardianm or conservator;

{4) to the custodian of Melissa Boyle under the Uniform Gifts
to Minors Act of any state; or

(5) by making direct expenditure for Melissa's benefit.

ARTICLE Vi
The interest of the beneficiary of the trust created hereunder
shall not be transferable or assignable, nor be subject to the claims of

her creditors.’

ARTICLE VII

The Trustee and any successor Trustee shall have the following
powers, and any others that may be granted by law, with respect to the
Trust created hereunder:

(a) to retain any Trust Property in the form received without
regard to diversification or to suitability for the
purchase by fiduciaries, including any securities issued
by, or insured interest-bearing accounts with, any
corporate fiduciary or its subsidiary, affiliate or
parent corporation;

(b) to invest and reinvest in assets without limitation by
any law applicable to investments by fiduciaries,
including any securities issued by, or insured interest-

7
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(e)

(d)

(e)

(£)

(g)
{(h)

(i)

(k)

(1)

bearing accounts with, and corporate fiduciary or its
subsidiary, affiliate or parent corporation and un;tg of
any common trust fund available to a corporate fiduciary;

to hold uninvested cash, but not in excess of anticipated
cash needs; '

to lend or borrow money upon appropriate terms, including
loans obtained from the banking department of any
corporate fiduciary or its subsidiary, affiliate or
parent corporation, and to pledge or mortgage Trust
Property as security for loans obtained;

to sell, convey, grant options upon, lease or sublease,

partition, exchange, manage, plat, improve or demolish

any Trust Property and to sign and deliver deeds, leases,
mortgages or other required instruments. Any lease may

be made for a term which extends beyond the termination

date of a fiduciary’s responsibilities; ;

to purchase property, casualty, liability, title, health
or other insurance and to continue any policies in full
force and effect;

to pay, compromise, contest or abandon claimsj

to exercise directly or by proxy all voting, subscrip-
tion, conversion or other rights in securities held;, and
to participate in or oppose any plan of reorganization,
dissolution, liquidation or merger;

to distribute Trust Property in satisfaction of any
beneficiary interest either in cash, in kind, or partly
in each without any requirement that every asset be
divided and distributed ratably or that its tax cost
basis be considered;

to employ accountants, legal counsel, investment advisers
or other agents, and to pay them reasonable compensation
from the Trust Property held, except that employment of
any investment adviser or manager shall be upon notice to
and without objection from a court of appropriate
jurisdiction which notice shall include the credentials
of the investment adviser or manager; '

to hold Trust Property in the name of a nominee or in
bearer form;

to allot to any trust an undivided interest in property
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and to make joint investments for two or more trusts
hereunder;

(m) to create out of income and credit to principal reason-
able reserves for depreciation and depletion;

(n) to deal with the fiduciary of any other estate or trust,
even though the fiduciary is a Trustee hereunder; and,

(o) to resign upon giving written notice to the court of
appropriate jurisdiction together with a final account.

ARTICLE VIIT

A. The Trustee shall retain care and custody of all Trust
Property and shall maintain complete and accurate records of assetis,
receipts, disbursements, and other financial transactions relating to
the Trust.

B. The Trustee shaell render an annual accounting of his Trust
administration during the month of January for approval by the Circuit
Court for Marinette County, the County of Melissa's residence as of the
date hereof. Copies of the accountingﬂshall be provided to Terri Jo
Boyle Linstad and Patrick Boyle by certified mail. Terri Jo Boyle
Linstad and Patrick Boyle shall have 30 days to file any objection to
the accounting with the Circuit Court.

C. Prior to the receipt of the periodic cash payments from
the above described settlement, the Trustee shall secure and provide
evidence of appropriate errors and omissions insurance caverage or a
suitable bond to secure performance hereunder as the Court deens
necessary. The Trustee shall thereafter keep said insurance or bond in

full force and effect until he is no longer Trustee or the Trust
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hereunder terminates. Any successor Trustee, except for a corporate
Trustee, shall secure and provide evidence of similar insurance or bond.

D. The Trustee shall be entitled to reasonable compensation
for services in administering and distributing the Trust Property and to
reimbursement for expenses including the insurance referred to in
paragraph C of Article VIII hereof if said Trustee is not an institu-
tional Trustee. Fees and expenses of the Trustee shall be first charged
against income to the extent of such income and then against principal
to the extent necessary and subject to Court approval.

E. The Trustee shall determine in accordance with the Prin-
cipal and Income Act of Wisconsin in effect at the time of the deter-
mination or in an equitable manner in those cases not then clearly
covered by that law, the allocation or appointment of all receipts and
disbursements between income and principal. Such determination shall be
binding and contlusive. The Trustee shall allocate all capital gains to
principal.

F. In determining the amount of any payment of income or
principal to or for Melissa, the Trustee may, in his discretion, take
into consideration other property or sources of income in support of
Melissa actually known to the Trustee,land taking into account the
obligation of the parents to provide for the support, care, maintenance
and education, including any publicly funded programs available to

effectuate the declared purposes of this Trust.

10
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RTICLE_ IX

Upon the death or resignation of a Trustee acting hereunder,

the Court of appropriate jurisdiction shall appoint a Successor Trustee.

ARTICLE X

In further settlement of the claims of'Patrick Boyle and Terri
Jo Boyle Linsted as a result of the injuries to Melissa, upon Melissa’s
death the Trustee may continue to receive certain guaranteed periodic
payments as described in Paragraph 2(b) of the Settlement Agreement and
Release attached hereto, until such time as the last guaranteed payment
is made. 1In £he_event of Melissa’s death, the Trustee shall distribute,
at least annually, the accumulated principal of the Trust Property,
including but not limited to the guaranteed payments under the annuity
contract, and all accrued or undistributed net income thereof equally,
share and share alike, to Melissa’s parents, Patrick Boyle and Terri Jo
Boyle Linstad. In the event either Patrick Boyle or Terri Jo Boyle
Linstad are deceased at the time of Melissa’s death, or before the last
guaranteed periodic payment is made, then the proportion of principal,
interest or income which would have been allocated to the deceased
parent had he or she not predeceased Melissa, shall be disbursed in
accordance with the laws of intestate succession, excluding from the
succession the surviving parent. In the event both Patrick Boyle or
Terri Jo Boyle Linstad are deceased at the time of Melissa Boyle's
death, or before the last guaranteed periodic payment is made, then the

principal, interest and income from the Trust will be disbursed in

11
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accordance with the laws of intestate succession. The Trustee may
regserve from any payments under this Article an amcunt necessary for the

payment of fees and taxes.

ARTICLE XT

The Circuit Court for Marinette County shall retain continuing
jurisdiction over the Trust Property and this Declaration of Trust in
accordance with the terms as herein set forth except that the Jjurisdic-
tion may be referred to such Circuit Court in the county where Melissa

Boyle may reside from time to time for the convenience of the parties.

ARTICLE XI1
All questions pertaining to thé validity, construction, and
agministration of this Trust shall be determined in accordance with the
laws of the State of Wisconsin. This Agreement shall be known as the
MELISSA BOYLE LIFE AND CARE TRUST.

_ This Agreement is signed at Milwaukee, Wisconsin, this QQEfE_

oD, o
Guardian
diyle, &

-ll'!;ﬁnjt oo .;_ s
Litem for Me‘ﬁv i

minor, as Grantor

Accepted and agreed to this
ma 6¢ , 1988,

AL/
tness

AN CAL AN I
Wi Thomas P. Schwaba, Trustee
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Wisconsin Job Center

Human Services Economic Support
1605 University Drive - Suite B
Marinette, WI 54143-4132
Voice (715) 732-7840  FAX (715) 732-7537
Internet: www,marlinettecounty.com

L&L Guardlan Services
N5883 State Highway 180
Marinette, WI 54143-9349

Re: Mellssa Boyle Life & Ca re Trust

Dear Linda:

After a recent review of the above-mentloned trust, It was determined that Mellssa’s trust doesn’t
contaln provislons necessary to consider It a Special Needs Trust, per MA Handhook Section 16.6.5 2).
There Is no fanguage In the trust that the Wisconsin Madicald program will recelve all amounts
remaining in the trust not In excess of the total amount Medicald paid on behalf of the beneficiary when
she dies. Asa result, this trust Is not an exempt asset under this polley. Also, this trust contalns no
language to state that It [s irrevocable and must be consldered an ava llable asset In her MA aligibllity
determination. Since no trust accounting has been provided to you or this agency, we have entered an
estimated valye previously provided to the Court of $160,000. Melissa's asset limit for Madicald
eligibility Is $2000. You have recalved a nctice of dacision stating that Melissa’s MA eligibility is ending

Aprll 30, 2010, due to her baing over the MA asset limit,

Qur suggestion to you at this time would be to have the trust language amended to meet the
requirements to exempt It as a Special needs Trust. Even if the trust was made Irrevocable, we would
still consider it avallable since it was funded with her assets and there are provisions that show that
payments can be made te or for the beneflt of Melissa.

We have determined that our previaus decisionwas agency error and not clienterror. Asa result, no
overpayment in benefits nas occurred. It ls my opinion that we should have recelved a copy of the trust
dacument at the time ot her application and reviewed It ourselves to determine If it met tha Wisconsin

A Special Needs Trust criteria.

If you have any additional questions ar concerns, please feel free to contact me.
Cordially, ‘

Jill Méssenger
Economic Support Lead Worker

T
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